THE STATE OF NEW HAMPSHI RE
MERRI MACK, SS. SUPERI OR COURT
State of New Hanpshire
V.

Dwayne Thonpson

No. 00-S-1172

ORDER

The defendant is charged with first-degree nurder in the
death of Robert Provencher. Before the Court is the defendant's
Motion in Limne Regarding Allegations of Honbsexual
Rel ati onshi ps in which the defendant requests that the Court
excl ude any evidence that he and M. Provencher were involved in
a honosexual relationship and any evidence that he is a
honosexual . The State objects. The Court held a hearing on this
matter on February 28, 2002. For the reasons stated bel ow, the
defendant's notion is DENIED in part and GRANTED in part.

The facts relevant to this issue are as follows. On
February 24, 2000, the body of Robert Provencher was di scovered
in his apartnent, |ocated at 838 North Main Street. At the tine
of his death, the defendant lived with M. Provencher in this
one- bedroom apartnent. They had |lived together for nost of the
preceding twenty years. In the weeks before M. Provencher's
death, the relationship had grown contentious. The sources of
this contention were the defendant's recent use of al cohol, the

defendant's failure to maintain enploynent, and the defendant's



financi al dependence on M. Provencher. In the days before his
death, M. Provencher told

Sharon Fidler, and enpl oyee at the Brown Bag Deli, that he was
"tired of supporting” the defendant financially and that he

pl anned on confronting the defendant and telling himto get his
act together and requesting that he nove out of their apartnent.
He also told Pihsia Li, the owner of the Brown Bag Deli, that he
was upset that the defendant could not keep a job and was

pl anning to throw hi mout of the apartnent.

The State has identified eight wtnesses who have provided
information indicating that the defendant and M. Provencher
shared a sexual relationship: 1) Paul Brogan; 2) David Arsenault;
3) Peter Sartorelli; 4) Kenneth Marquis; 5) Terry Hodgdon; 6)
Eric Calley; 7) Rudol ph LaFond; and 8) Dave Welan. State's Obj.
to Def.'s Mot. s 4-5 at 2-3. The defendant objects to the
i ntroduction of any and all evidence that he is a honpbsexual and
that he and M. Provencher shared a honosexual relationship. The
basis for his notion is that such evidence is not relevant, and
even if it were, under NNH Rule of Evidence 403, its probative
val ue i s outweighed by the unfairly prejudicial effect.

The Court begi ns by eval uating whet her evidence that the
rel ati onshi p between the defendant and M. Provencher had a
sexual aspect to it is relevant. "Evidence is relevant if it has
‘“any tendency to make the existence of any fact that is of
consequence to the determ nation of the action nore probable or

| ess probable that it would be without the evidence.’" State v.



Wal sh, 139 N.H 435, 436 (1995) (quoting NNH R Ev. 401).

Evidence that is not relevant is inadmssible. NH R Ev. 402.
The Court finds that evidence of the sexual aspect of the

rel ati onship between the defendant and M. Provencher is
probative of the nature of the relationship between the defendant
and M. Provencher and the level of intinmacy between them One
conponent of the State's theory of notive is that the defendant
may have killed M. Provencher because M. Provencher di sapproved
of the defendant's recent behavior and requested that he nove out
of the apartnent. The level of intimacy is probative of the
preci se enotional and financial inplications that M.
Provencher's request had on the defendant, which in turn, is
probative of how the defendant reacted when confronted with this
information. Mreover, it hel ps place in context other evidence
about the nature of the relationship, such as the fact that M.
Provencher and the defendant |ived together for twenty years and
that the defendant had power of attorney over M. Provencher's
account.

The defendant further argues that evidence of the sexual
aspect of the defendant's relationship with M. Provencher, if
relevant, is nore prejudicial than probative because of society's
di sapproval of honosexual behavior. See NH R Ev. 403. The
Court finds that the danger of unfair prejudice is mnimal.

O her evidence, including that the defendant and M. Provencher
lived together for twenty years and that the were living in a

one- bedroom apartnent at the tine of the nurder, wll cause the



jury to specul ate or conclude that their relationship was
honosexual . Moreover, as the Court will address bel ow, the
testinony regardi ng the sexual aspect of the relationship between
t he defendant and M. Provencher will be limted.

The Court nust next determ ne which of the proffered
evi dence regardi ng the sexual aspect of the relationship is
adm ssible. Two witnesses will testify about adm ssions the
def endant nade about his sexual relationship with M. Provencher.
Paul Brogan spoke with Lieutenant Robert Barry on February 26,
2000. Lieutenant Barry's report indicates that the defendant
stated to M. Brogan that he was "sexually servicing Provencher,"
that the defendant "repeatedly spoke about the sexual activity
that he and Provencher engaged in," and that the defendant
"alluded to this type of relationship often in the since years."
Kenneth Marquis has infornmed the State that the defendant told
himthat he and M. Provencher were "together as a couple.”

These statenents constitute admi ssions and relate exactly to the
matter at issue--the sexual aspect of the defendant's
relationship wwth M. Provencher. See NNH R Ev. 801(D)(2).
Assum ng that the evidence is as proffered, they are reliable and
t hus adm ssi bl e.

The Court next addresses David Arsenault's proffered
testinony that the defendant had, at sone point in the past,
attended neetings for gay nen and "liked" to visit "Front
Runners" or "1240." There has been no allegation that these

facts in any way notivated the nurder. Rather, they are being



offered to prove that the defendant was a honosexual because he
socially interacted with gay nen. This behavior is not probative
of the nature of the relationship specifically between the

def endant and M. Provencher. Thus, it is irrelevant and

i nadm ssi bl e.

The State al so hopes to admt the testinony of Eric Calley,
Peter Sartorelli, Terry Hodgdon, Rudol ph LaFond, and Dave Whel an.
These individuals would testify that it was "conmmon know edge"
that the defendant and M. Provencher had a sexual rel ationship,
or that it was assuned to be so. \Wether others assuned or
specul ated that the defendant and M. Provencher shared a sexual
relationship is not reliable or even probative of that fact.

VWhile the Court finds that the defendant's adm ssions to M.
Brogan and M. Marquis are adm ssible for the reasons stated
above, evidence of the sexual aspect of the relationship is not

central to the State's theory of notive in this case. Conpare,

Gines v. State, 450 N E.2d 512, 518-19 (Ind. 1983) (uphol ding
the adm ssibility of evidence of honbsexual relationship between
victi mand defendant where crinme scene indi cated honosexua
activity and possibility of bondage or sado-nmasochism;

Chunberland v. Com, 905 S.W2d 488, 494 (Ky. 1995) (uphol ding

adm ssibility of evidence of honosexual relationship between co-
def endants where this extra-marital affair notivated nurder of
one defendant's wife). Thus, the State is cautioned not to

needl essly enphasi ze the issue. See Jones v. U S., 625 A 2d 281,

288 (D.C App. 1993) (holding that trial court abused its



di scretion by allow ng the governnent to present "excessive
evi dence and argunent” that defendants were honbsexual where it
had rul ed that such evidence was adm ssible for the limted
pur poses of proving their identities and that "there was a uni que
bond between theni).

As a final matter, the defendant argues that if evidence of
t he sexual aspect of his relationship with M. Provencher is
admtted, the Court should also admt evidence of M.
Provencher's prior honosexual relationships and attraction to
young mal es to establish that soneone other than the defendant

. Under the facts of this case,

may have nurdered M. Provencher.
the proffered evidence is nerely speculative and is not probative

of whether there was an alternate perpetrator. See Echols v.

State, 936 S.W2d 509, 532 (Ark. 1996) ("[E]vidence that a third
party may have commtted the crinme is inadm ssible unless it
points directly to the guilt of the third party. |If it creates
no nore than an inference or conjecture as to the third party's
guilt, it is inadmssible."). Moreover, its adm ssion would
function only to enphasi ze i ssues of sexual orientation, which

t he def endant seeks to avoid. Accordingly, the Court finds that
evi dence of M. Provencher's prior sexual relationships with nen
or attraction to themis inadm ssible. See NH R Ev. 402.

To summari ze, the defendant's notion is DENIED as to the

! The defendant also seeks to admit this evidence to explain why people may have thought the
defendant was having a sexual relationship with Mr. Provencher. Since the Court has ruled that
what others thought about the sexual aspect of the relationship isinadmissible, it need not



follow ng: 1) defendant's adm ssions to Paul Brogan regardi ng the
nature of his relationship with M. Provencher; 2) defendant's
adm ssions to Kenneth Marquis as to the nature of his
relationship wwth M. Provencher; and 3) evidence of M.
Provencher's prior sexual relationships and attraction to young
men. The defendant's notion is GRANTED as to the follow ng: 1)
evi dence that the defendant patronized the "Front Runner" or
"1240"; 2) evidence that the defendant attended neetings for "gay
men"; and 3) testinony that people assuned or believed that M.
Provencher and the defendant's rel ationship had a sexual aspect
or that it was "common know edge. "

So Ordered.

Dated: March 4, 2002
KATHLEEN A. McGUI RE
Presi di ng Justice

address this argument.



